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SUBJECT UPDATING NOTES

Bankruptcy and Diligence etc. (Scotland) Act 2007

Since 1st April 1986, bankruptcy, or sequestration as it is also known, has been governed by the Bankruptcy (Scotland) Act 1985, as amended
and extended by the Bankruptcy (Scotland) Act 1993 and, most recently, by the Bankruptcy and Diligence etc. (Scotland) Act 2007.

The Bankruptcy and Diligence etc. (Scotland) Act 2007 is radically reforming the law of bankruptcy and diligence as it is being implemented
throughout its phased period of introduction.

The objectives of the Act are to:

(@) Modernise the laws of personal bankruptcy and diligence

(b) Strike a better balance between the rights of creditors and debtors
(c) Support business risk.

The main changes introduced by the Act that became effective from 1% April 2008 are:

1| Debtors are now discharged from bankruptcy after one year instead of the three years for pre 1°* April 2008 sequestrations

1 The threshold for bankruptcy increases to £3,000 for sequestration commenced by creditors but remains at £1,500 for sequestrations
commenced by debtors

9 Debtors now apply to the Accountant in Bankruptcy (AiB) instead of the Sheriff Court for their own bankruptcy. The Act and Warrant is
replaced by a Determination Awarding Sequestration awarded by the AiB
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9 There is a new route into bankruptcy for debtors with low income and low assets (LILA)

(The Bankruptcy (Scotland) Act 1985 (LILA) Regulations 2008 came into effect on 1** April 2008 ¢ \
they provide that any debtor making a LILA application must have a weekly income not exceeding
£232 (the National Minimum Wage for a 40 hour week)

V  The debtor must not own any land or property and can own assets not exceeding £10,000, on the
condition that no single asset exceeds £1,000 in value

V A person in receipt of an income-related benefit or on income-based Job Seekers Allowance is to
be treated as having no income for the purposes of a LILA application

V'  There are also a number of reforms introduced in relation to the granting of Trust Deeds,
\supported by the introduction of the Protected Trust Deeds (Scotland) Regulations 2008. /

AR S 0 (f2niNyRéme will be reinvested if their Trustee does not begin action to sell it within three years of the award of the
sequestration (the date they became bankrupt)

9 A transaction with a debtor which takes place within 7 days of the date of sequestration will not be void, if the acquisition is for full value
and the acquirer has acted in good faith

9 A Trustee in sequestration is precluded from registering title to any heritable property of a debtor for 28 days after the award of
sequestration is itself registered ¢ this allows time for a third party who has purchased property in good faith from a debtor to complete
title of registration

9 Any creditor raising a petition for sequestration must have issued a Debt Advice and Information Package (DAIP) not less than 2 weeks and
not more than 12 weeks prior to presentation ¢ the document is reproduced at Appendix 2

9 Debtors subject to sequestration must make contributions from income if possible, by way of Income Payment Agreement or Orders
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I There will be a power to impose Bankruptcy Restrictions Orders (see Appendix 1) ¥ 2 NJ dzLJ G2 wmp &SI NB AF (KS
cooperate with the Trustee, before or after the award of sequestration (the date they became bankrupt), indicates that some form of
further restriction is in the public interest

AR S 6 (pdthkEadinterest in a Will or Trust will be reinvested when they are discharged from bankruptcy

9 Student Loans will not be written off by bankruptcy

P

(@p))
Qi

[N

1580048 dzy RSNJ adzYYI NBE 61 NN yi LINROSRdAZNBE 6adzOK | & O2dzy OBy (@I E yIRNNB

will be subject to the time to pay provisions under the Debtors (Scotland) Act 1987

9 From the date of the sequestration onwards, there can only be a trustee in sequestration and not an interim trustee. (Note ¢ there is no
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The changes introduced by this Act are not retrospective and only affect those sequestrations which arise after 1% April 2008. Sequestrations

made before this date will follow the previous procedures as set out under the Bankruptcy (Scotland) Act 1985. This means that registration

officers have to be alert to the date that sequestration is awarded as evidenced in the Act and Warrant or Determination Awarding
Sequestration recorded in the Register of Inhibitions.

New Deeds in the Register of Inhibitions
The introduction of the Act has resulted in a number of new types of deed being recorded in the Register of Inhibitions.

When the Accountant in Bankruptcy awards sequestration, a certified copy of the determination of the award will be recorded. This document
confirms the appointment of the trustee in the sequestration and also has the effect of an Inhibition against the debtor. When the trustee has
abandoned any heritable property to the debtor, the trustee is required to give the debtor a notice of abandonment of that property. The

trustee must then record a certified copy of that notice in the Register of Inhibitions. Abandonment could happen, for example, if the trustee
receives an appropriate lump sum from another family member or third party and does not then require tosell it K S R Sropérgy ddEealise LJ
the equity.
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Changes to Land Register Procedures
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the Land Register, where either the trustee or the debtor is a party to the transaction.

Where a trustee has been appointed as a result of an application by the debtor to the Accountant in Bankruptcy, and the trustee takes or

grants title, the Keeper will expect to see either a certified true copyor y SEGNI OG 2F G(GKS NBO2NRSR RSGSNXNAY]
appointment. The Keeper will also wish to ensure that title has not been taken during the 28 day period after the date of the sequestration.

When the debtor transacts with property which has been abandoned to him by the trustee, the Keeper will normally be able to rely on the

entry in the Register of Inhibitions but may request additional evidence.

Diligence Update

In order to protect Scottish debtors against enforcement by their creditors, the Act introduced amendments to the Debt Arrangement and
Attachment (Scotland) Act 2002 with the introduction of two moratoria on diligence in respect of a debtor who intends to apply for / has
applied for a Debt Repayment Programme. The first moratorium applies for a 6 week period from the date an intimation of an intention to
apply for a Debt Repayment Programme is received by the DAS administrator and entered onto the DAS Register. The second moratorium
applies from the date the application for a Debt Repayment Programme is received and entered on the DAS Register, to the date the decision
to approve or reject the application is made by the DAS Administrator.

The following two changes resulting from the Act were implemented on 22 April 2009.
Inhibition

Prior to 22nd April 2009, the general rule was that an inhibition took effect only when it was recorded, unless a notice of inhibition was
recorded, served, and then recorded again within 21 days in which case it was effective from the date the notice was first recorded.
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This became the common practice as a means of bringing forward the effective date and to prohibit land disposal as soon as possible ¢ this

was crucial as the Insolvency Act 1986 and Bankruptcy (Scotland) Act 1985 provided that no inhibition or arrestment would be effective if it

took effect less than 60 days before a sequestration / windingup. L YLI2 NI F yidf &> | LINA2NI AYKAOAGAZ2Y 3l @S |
liguidation or other insolvency process.

From the 22nd April 2009 however, the effective date of an inhibition is the date upon which it is served, regardless of whether a notice of
inhibition has been registered previously. In addition inhibitions no longer confer any preference in insolvency proceedings ¢ the rationale
behind this decision being that the ranking rules were proving too difficult to enforce. Additionally, inhibitions no longer confer any preference

in insolvency proceedings at all.

LiQa &2 NI K nfiénisbfracediir® ifQ ddildagerinecdssary to obtain letters of inhibition in the Court of Session, with such a
warrant able to be obtained from a sheriff.

Arrestments

The most common form of arrestment is the freezing of bank accounts. Prior to 22 April 2009, the creditor did not know what was caught;
Scottish banks would not divulge any information in line with their duties of confidentiality to their customers. The new provisions state that
the arrestee (e.g. a bank) will now have to disclose the value of assets attached within 3 weeks of it being served.

The consequence of a failure to make such disclosure can be extreme: the arrestee can be ordered to pay to the creditor the lesser of either:

(@) the sum due by the debtor to the creditor or
(b) the amount representing the minimum protected balance.

The arrestee will not be able to recover this sum from the debtor. Furthermore, failure to disclose can be treated as a contempt of court.
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Moreover, prior to 22" April 2009, an arrestment did nothing more than ring-fence the arrested sums for the benefit of the creditor; he would
then have to raise a separate action to recover the sums caught ¢ without even knowing whether or not anything had actually been caught. As
a result, such actions could prove to be a waste of time and money. Now, such actions are no longer necessary as funds will be automatically
released after 14 weeks if no objection is lodged.

New Diligences

There are three new diligences introduced by the Act that impact both creditors and debtors.

Land Attachment
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debt of £3,000 or more. The Act provides certain safeguards for debtors, however, and a Sheriff will not sanction this course of action if he
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Essentially, Land Attachment is a two-stage process Cattachment of the land followed by a Court process to secure the sale of the land.

The first step for the creditor is to register a Notice of Land Attachment in both the relevant Land Register and Register of Inhibitions as soon
as a Charge for Payment for a sum of £3,000 or more has expired without payment.

The Land Attachment comes into effect 28 days after it has been registered. At that stage, the Land Attachment operates in the same way as
Letters of Inhibition, that is, the debtor is effectively prevented from selling his land, as he will not be able to exhibit a clear title. (The Scottish
First Minister has stated that Land Attachment will not apply to dwelling houses in Scotland). Six months after the Land Attachment has been
created, the creditor may apply to the Court for a warrant for sale of the land. If the debt is settled at any time up until the grant of a warrant
for sale, the Land Attachment can be terminated. If the debt is not settled, a Warrant for Sale may be granted by a Sheriff in respect of all or
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will be appointed to sell the land. After the sale has been completed, the creditor is paid the principal sum plus expenses and outlays from the
proceeds of the sale. Any balance will be paid to the debtor.
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Money Attachment

As with Land Attachment, the introduction of Money Attachment will significantly extend the rights of creditors to take positive action to

recover outstanding sums from debtors. If a Charge for Payment has expired without payment, the Act provides that Sheriff Officers may enter

I RSo600G2NXDRa LINBYAaSa FyR FGdFrOK Y2ySe KStR 2y (KS LINE Yhaldobthed C2 NJ (|
premises is owned by the debtor.

The Act contains various provisions regarding the reporting and the release of attached money. The Sheriff will consider any objections to the

money being released to the creditor. Such objections are most likely to be from persons who seek to rebut the presumption that the cash

belongs to the debtor. As with Land Attachment, ultimately, the Sheriff must consider whether or not the attachment is unduly harsh in all the

circumstances.

There are restrictions on the use of Money Attachment by creditors. It is not competent in relation to money kept in a dwelling house, nor is it
competent to attach money on a Sunday or a public holiday. Money Attachment must not be effected before 8am or after 8pm. It is not
competent to attach money capable of being arrested, for example, funds held in a bank account. If money that has been attached has been
released to the debtor for any reason, that money cannot be re-attached in relation to the same debt.

Residual Attachment

Residual Attachment covers assets that are transferable and which cannot be attached by any other diligence, such as intellectual property
rights and property owned in common by the debtor and a third party.

v A L o > oA

Attachment is similar to Land Attachment. After the attachment has been made, the creditor may apply to the Sheriff for a Satisfaction Order
which may authorise the sale or transfer of the property, or payment of any income generated by it, to the creditor. A Residual Attachment
remains in effect for 5 years, although the Sheriff can extend this period.

There are additional diligence changes to be timelined resulting from this Act.
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Appendix 1
Bankruptcy Restrictions Order (BRO)

If the official receiver considers that the conduct of a bankrupt has been dishonest or blameworthy in some other way, he (or she) will report
the facts to court and ask for a BRO to be made. The court will consider this report and any other evidence put before it, and will decide
whether it should make a BRO. If it does, the bankrupt will be subject to certain restrictions for the period stated in the order. This can be from
2 to 15 years. A Bankruptcy Restrictions Order means:

1. that the bankrupt cannot obtain credit of more than £500 without disclosing the fact that he / she is subject to a BRO

2. having to disclose the trading name (or trading style) under which you were made bankrupt to those with whom you wish to do business

3. not acting as the director of a company or taking part in its promotion, formation or management without the court's permission to do so

4. not being able to act as an insolvency practitioner, or as the receiver or manager of the property of a company on behalf of debenture
holders

5. not being able to hold numerous official posts, including those of a local councillor or a Member of Parliament
If found guilty of breaching any of the restrictions of your BRO, the bankrupt could face a fine and even imprisonment.

A BRO can be made based on conduct before and after the date of the bankruptcy order. Examples of behaviour that could lead to a BRO being
enforced include:

(@) incurring debts that the bankrupt knew they had no reasonable chance of repaying

(b) giving away assets or selling them at less than their value
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(c) gambling or making rash investments
(d) being unreasonably extravagant

(e) deliberately paying off some creditors in preference to others ("entering into a preference"), e.g. repaying friends or family while ignoring
other debts

(f) failing to keep or produce records that would explain a loss of money or property

(9) causing debts to increase by neglecting business affairs

(h) failing to supply goods or services that have been paid for

(i) carrying on a business when the bankrupt knew or ought to have known they could not pay their debts.

Before applying for a Bankruptcy Restriction Order, the official receiver or the trustee will write to the bankrupt with details of the report to be
presented to the court, allowing 21 days to respond to the allegations.

The bankrupt can avoid court proceedings at this point by accepting the details of the report and entering into a Bankruptcy Restrictions
Undertaking (BRU). A Bankruptcy Restrictions Undertaking is identical to a Bankruptcy Restrictions Order other than it does avoid going to
court as the bankrupt is admitting unfit conduct. The period of the BRU is likely to be shorter than if the court made a BRO.

When a BRO is made, or entry is made into a BRU, details will go into a public register and stay there until the order or undertaking expires. ItQ a

also likely to be reported in a press release that will identify the bankrupt, describe the conduct that brought about the application or intended
application, and state the period of the BRO or BRU.
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Appendix 2

{// HOW CAN A MONEYADVISER HELP ME?

There are many ways to deal with debt. Money advisers

can look atyour individuat circumstances and helpyou
decide what is best for you

They can help you decide if you are able to make any
payments and help you negotiate with your creditors
They can assist you or represent you 2t court hearings.

They can also advise you on ways to maximise your

income and how to deal with emergencies, far example,

if your bank account is frozen or your gas is cut off

£ booklet entitled
“Debt and the Consegquences”
is available from

0B4S 412 6440
www.aib.gov.uk

Also online at: www.moneyscotiand.gov.uk

The Accountant in Bankruptcy also publishes
information regarding bankruptcy, trust deeds
and the Debt Arrangement Scheme

AL LT A AN

/ WHO CAN | TALK TD FOR HELP AND ADVICE
There are 2 number of organisations who provide
free, confidential and impartial adwice. These include:
Money Advice Scol
01415720237
www. moneyadvicescotland.org.uk

0845 450 0351
WWW.C35.0rg uk

Money Advice Scotland and Citizens Advice Scotland can
tell you how to contact an adviser in your area.

0800 1383328
www.scottishdebtline co.uk

Natienal Debtl

0808 808 £000

www.nationaldebtline.co.uk

You can also consult 2 selicitor or a financial adviser.
They may charge a fee. If your circumstances allow,
you may be entitlad to l2gal aid to help with the cost
of 2 solicitor.
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Do Not Ignore This Leaflet

Debt Advice and
Information Packag

Important information to help you de

with your creditors and your debt

@, smarter
¥ scotland

www.moneyscotland.gov.uk SCOTTINN COVIRNMEST
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// WHY HAVE | BEEN GIVEN THIS LEAFLET?

There are a number of circumstances where a creditor
[someone you owe money to) must, by law, provide you
with this leaflet.

It must be provided if they are taking steps to recover
the money you owe through a court or legal process or
if they intend to petition for your bankruptcy.

DO NOT IGNORE THIS LEAFLET

Running up debt without making payments is a
serious matter.

// WHAT SHOULD | DO?

Ifyou can pay your debts, you should speak to your
creditors before it is too late to make arrangements
to pay.

Ifyou can't pay, or are finding it difficult to pay,
speaking toyour creditors can still help.

You can also get free debt advice.

This leaflet gives you contact details of organisations
that can help you.

Contact an office in your area and talk to an adviser
about your options.

// WHAT LEGAL STEPS CAN CREDITORS TAKE
AGAINST YOU?

Your creditor can go to court to enforce the payment of your
debts. There are several ways they can do this including:

1.ARRESTMENT

Bank Arrestment prevents you accessing money in your
bank, building society and credit union accounts. Your
creditors can apply for money to be transferred directly to
them to pay your debts.

Earnings Arrestment orders your employer to deduct a
percentage of your wage every pay day and pay the money
deducted directly to your creditor.

2. ATTACHMENT

Attachment prevents you from selling your possessions
and can lead to a Messenger-at-Arms or Sheriff Officer
taking the items to sell at auction to recover the money
owed to your creditor. Usually, a creditor cannot attach
items kept in your home or items essential to your trade or
profession but there are exceptions to this,

3. INHIBITION

Inhibition allows your creditor to stop you selling,
transferring or re-mortgaging your house or land unless
you pay your debt to them. It does not allow your creditor to
sell your property.

// DEALING WITH YOUR CREDITORS AND DEBTS

Money advisers can discuss the options available to you
to deal with your debts.

You must not ignore your creditors or your debts. Take
action as soon as possible and there may be ways to
improve your situation.

These can include making informal arrangements with
your creditors, entering the Debt Arrangement Scheme
or setting up a trust deed. You can also apply for your
own bankruptcy.

// WHAT IS BANKRUPTCY?

You may have received this leaflet because your
creditor is going to ask the court to make you
bankrupt. Bankruptcy is sometimes called
sequestration in Scotland.

Bankruptcy has serious consequences for you. It will
affect your credit rating for several years and may
make it difficult to access credit or bank accounts in
the future.

Bankruptcy can also lead to the loss of your home,
savings, assurance policies and other articles of
value, as well as creating difficulties for some forms
of employment.
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